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The revised Code and the approach of the 
ACMA to compliance and enforcement
 
Speech by 
Jennifer McNeill
 
General Manager, 
Content, Consumer and Citizen
 
Australian Communications and Media Authority
 
Communications Essentials
—
TCP Code
 
Sydney
,
 
Wednesday 1 Augus
t 2012
 
INTRODUCTION
 
My thanks to John and Communications Alliance for the invitation to speak today.
 
 
REFLECTIONS ON CODE DEVELOPMENT
 
I’m pleased that I’m still on the guest list after the extensive interactions that have 
taken place between our organisati
ons on the TCP Code over the past year.
 
 
I’d like to take this opportunity to thank John for his responsiveness to the ACMA’s 
demands during the code development process and his openness to engage in 
discussions with regulators and consumer representatives
. I give John great credit for 
his powers of persuasion in bringing industry so far.
 
 
Code development is a multilateral process and it places considerable demands on 
Communications Alliance and its staff. So, I’d like to particularly thank Christiane and 
Margaret at CA for all of their hard work on the TCP Code.
 
 
ACMA ROLE IN GENERATING COMPLIANCE
 
Now that we have a code in place, the next task is implementation.
 
 
Just as code development is a multi
-
party process
, 
so too, fostering code complian
ce 
is a sha
red responsibility. 
And ACMA, as the ultimate enforcer of the
 
code, has a key 
role to play. 
Good corporate citizenship and a sense of social responsibility may be a 
sufficient compliance incentive for some providers
—
but not for all.
 
 
At the ACOMMS dinner l
ast week, John likened the ACMA’s persistent, dogged 
pursuit of particular outcomes in the TCP process as sticking
 
like ‘porridge to a 
blanket’. 
Can I signal that there is m
ore dogged persistence to come?
 
 
The ACMA Chair Chris Chapman has indicated that t
he ACMA will monitor industry’s 
progress and the code’s performance very closely. The ACMA will use its investigation 
and enforcement powers if participants do not to comply w
ith these new Code 
obligations.
 
 
 
And we will not hesitate to press for further 
change, if the Code does not deliver on its 
remarkable promise.
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APPLICABILITY OF CODE
 
The new Code applies very broadly. It applies to all carriage service providers, 
whether they offer fixed, mobile or internet services. It applies to network operators 
and resellers. It applies to providers of Voice over Internet Protocol services, phone 
card services and National Broadband Network retail services.
 
 
If you provide services to residential or small business customers, the code applies to 
you.
 
 
There is, ho
wever, some differentiation in the code around when and which code rules 
apply to:
 
>
 
p
articular service providers
,
 
and
 
>
 
p
articular products.
 
An example arises in the sphere of
 
spend management obligations. 
Clause 1.5 of the 
code specifies that the obligations
 
in clause 6.5.2 arise 12 months after registration for 
suppliers with 100K included value services but for providers with fewer services, 
those obligations commence 24 months after registration.
 
 
ACMA POWERS
 
The ACMA is empowered to enforce the Code.
 
 
Wha
t are the ACMA’s code powers?
 
 
If an industry participant breaches the Code, the ACMA has two formal enforcement 
options under the Telecommunications Act.
 
 
Firstly, the AC
MA can issue a formal warning. 
An ACMA decision to issue a formal 
warning is not subj
ect to merits review.
 
 
Secondly, the ACMA can direct a sup
plier to comply with the Code. 
A decision to issue 
a direction to comply with the Code is subject to merits review (first internally within the 
ACMA and then via the Administrative Appeals Tribun
al).
 
 
If a direction to comply is breached (because the 
Code is breached), the ACMA may
 
>
 
issue an infringement notice ($6,600 per breach)
 
>
 
ac
cept an enforceable undertaking
 
>
 
give a remedial direction (requiring the service provider to take specific, identi
fied 
steps)
,
 
or
 
>
 
seek a civil penalty of up to $250,000 in the Federal Court.
 
CHANGE IN APPROACH
 
Over the next two years, you will see a change in the way the
 
ACMA secures code 
compliance. 
The change was foreshadowed in the 
Reconnecting the Customer
 
publi
c 
i
nquiry 
final r
eport
 
(delivered September 2011).
 
 
For those of you who don’t know, the RTC Inquiry examined customer service and 
complaints handling practices in the telco industry with a view to recommending 
changes that would secure mater
ial improvemen
ts for consumers.
 
Historically, the 
ACMA’s compliance approach was to engage with and educate individual providers, 
quietly 
securing process improvements. 
It involved ‘auditing’ particular obligations and 
providers, brought to the ACMA’s attention by TIO s
tatistics or through consumer 
consultation.
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